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FRANCIS ANGELO-TREMAMONDO, Maſter of 
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PETITION of Philip Anthony Miller, Oculiſt 
| . in Edinburgh. , 
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R. Angelo, the reſpondent, had for ſeven years follow- 
ed his profeſſion in this, country, with ſucceſs and re- 
putation, when he became acquainted with the petitio- 
ner, and firſt formed that connection, the conſequences 

of which have given riſe to the preſent action. 

From the knowledge he has had of the inhabitants, and from 
what he has learned of the laws, manners, and cuſtoms, of this 
country, he could, with equal juſtice, and as much fincerity, as the 

titioner, be eloquent in its praiſe, witbem the authority of Mr. 

Horace Walpole. He could preſent himſelf at your Lordſhips bar 
in the character of an injured ſtranger, demanding the protec- 
tion and aid of the law, and think himiÞtf as well intitled to pity 

and compaſſion as the petitioner. But he truſts too much, from 
his knowledge of this country, to the humanity of its inhabitants, 

and the juſtice of its laws, to ask any thing more than what he 
is ſure of obtaining, a candid and impartial review of his 
cauſe. | _ > oh | 

The facts neceſſary for underſtanding the merits of this cauſe, 

are few, the principles and . of law are various; be of 
| 4 them, 


: fa 1 
them, the reſpondent; in his perition ſtated at what he thought fufs 
ficient length, but the titioner having again brought his cauſe 
Antler you Eordſhißps d onſidem ion, i the reſpondent; muſt reſume 
them,” wich duch ackiitional-iarguments was may be veceſſapy 3 
dbviare what: has been ren — de Petitioner vpon abe point 91 
Iuwr. 20 P4116 
The ee habfinSackaation to enter upon any facts, 
or give any detail, which was not abſolutely neceſſary to his cauſe. 
Af he hac. by-this time he muſt bære relinquiſhed the idea, from 
having deen witneſs to the cenfure: _ Loedlhips ſo juſtly bs: 
owed upem tis /amagonaſt; coo; 1 
And here the ſeounſel for Gepa enn take the liberty to 
vbſerve to your Lordſhips, chat chough recalling the petition was 
-a$. much as u court ofo jaſtio aught ta. ha ve done, to preſerve. the 
prope᷑ decorum in juclioial: procdetlings, and fave the reſpondent 
from the conſequences uf ſuch an tack upon his character, yet as 
Ab petition · Has heęn / ind ſtei oui ſpread through this town, a 
leven tranſmitted to different parts: of the country, the defenders 
reputation ſtill runs a riique af being hurt from the inſinuations 
and aſſertions therein contained. He. therefore hopes your Lord- 
ips will forgive him for taking this method, which is the only 
one lett him, oficonittadifting - report, Which, if raſhly believed 
by the world, and paſt over in lence: by the. reſpondent, may 
have the effect of hurting: him -effeatially in his profeſſion, and 
geſtroyitig a chatacter which he has far io. ee years preſerved, 
not only. unblemithed, but approved. 
He will not touch upon the particular. fads, but. in general, : 
ve chem thut fic, atid bold denial, which. an honeſt mind, con- 
| s of its own integrity, everigives to the aſperfions of the un- 
{ehinking, or deſigning; and 48 he has been accuſed of uſing in 
this petition tha terims uf wounded friendſhip and inſulted genere- 
Zſity, he leaves it to the petitioner to conſult his own heart, and ak 
at hierher or not they are unmerited. But, to conclude a ſubject, 
upon which the reſpondent's keenneſs will be eafily forgiven, he 
bega lea te to aver io your Lordſhips, and to thoſe, who. may read 
-tha&hts:detence, that, had: tiot the pol it ian heen withdrawn, he 
could, from the face of it, without the trouble of a proof, have 
Ahn that fem tds charged an it, hag any Ra at all, 
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— coſe which had, were grofoly cnaggeraded and wiſtepre· 
d: eee eee ee ede HA eee 
Phe cafe chen befure your Lordſhips| reſolves inte 'this- Carol 
Aueſtion in law, How far che promiles fwid to-have been made 16 
the petitioner by the reſpondent, oh the ſutute · vent of his being 
marrird to his danghter, are competent to be proved by the parole 
idende of thoſe preſent at the alledged communing, or referred 
Wan enk ef ce part 7.0 
©-The' petirioner has endeavoured to lead bur Lordfhins from the 
m before you, to one quite of u different nature: he bas 
argned, in his petition, as if the promiſts in queſtion had been an 
Snerous — = of marriage, {ſolemnly entered into between him 
and the reſpondent's daughter, but in doing fo} he is not award 
that he has ſtept afide from the nature ef his claim; 28 origi- 
nally laid in bis fummous, where he unifermly: demands, net 
the performante -of a brinerul und ontrour: romrm but the de- 
| livery of certain moveables, or ſums of money, which be alledges 
were promiſed to him by the reſpondent. Ike words: of the bel 
are, And the purſuer having made his addreſſes te the (ard Mary 
Tremamondo- Angelo, in the view of marriage, ſhe; Wich the 
© conſent of her fard father, agreed to be his wife, and they 
“ were accordingly married. That the ſaid Francis Tremamondo- 
* Angelo, previous to the purſuer's marrying his ſaid daughter 
* pronifed to him, that in caſe the taarriage bet wist the fad Ma- 
oy Tremamondo- Angelo, and the purtuce, Philip Miller, teck 
plate, that he would give to the purſuer 2 diamond ring worth 
„ 50 guineas, or in place thereof, 0 guineas, &c.“ and afrerwardss 
* that the purſuet, upon the faith of theſe promiſes, having been 
«accordingly married to the laid: had. eee 
* the ſaid Francis Tremamondo-Angelo, after ſaid marriage, dic 
te rent and confirm the promiſer above memicned;' made by Him 
previous thereto, but in à ſhort time thereafter; i cthoaght | propet 
i to refuſe performance of the whole! ef then. And albeit, the 
* fit Francis Angelo has been oft and diverſe times, defined 
u and required to have performed to the purtuer and bis faid 
a foot,” the prhmiſen above recited e em, het neuerehe- 
y 4 feſs,“ At... 115 o „% t HO unn eblyoy : 
= Thereſotident bas quited thus largely Stuhr um mens. Int 
iche words of it mult clearly prove to your Lord ihips, that from 


the 
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the time rhat theſe promiſes - are did to have been made, till after 
: the' commencement of this action, the petitioner /,pretended., to 
have truſted for the furs claimed not to. any contrast, agregmeunt, 
or bargain whatever, but to che naked promiſe of the reſpondent : 
nd it is only now, when bo is refuſed the mean of proof, he der 
5500 to eſtabliſh xhem as promiſes, that he has endeavoured to dreſs 
them up as a marriage contract, or pactum dotale,, in hopes of oh- 
taining for them, that mode of proof, to which, by their real nature, 
they are not intitletl ; that this: has been the idea of the petitioner, 
appears equally, Plain from the general tenor of the ſummons,. as 
from the particular words in which its narrative proceeds, Pra- 
. term all along employed; the reſpondent is ſaid to have 
petitioner j che petitioner is ſaid to have truſted to 
re, pre 715 to have demanded performance. of theſe promiſes. 3 
ad ther poodent is Mid to have refuſed . theſe. promiſes 3 nor is 
contract, agretment, bargain, 22 chat nature to be 

found in it, either in word or ide: 

Such was the nature, and ſuch were the terms of the 8 
Liinmons, and it muſt appear a very ſtrange. change of ground, 
to tell your Lordſhips, as he does in his petition in capital letters, 

lat it was covenanted and agreed, that the reſpondent ſhould give 
him the moveables libelled for, as if, inſtead of being repeating: 
the alledged rerms of a gratuitous promile, he had been tranſcrib- 
ing the preciſe words of a ſolemn written contract ; but this piece 
of fineſſe will neither wail the petitianer, nor miſlead your Lord- 
ſhips, who will never ſuffer bim at this late period of the cauſe, 
to found his claim upon a ground, not only. different, but oppo- 
'fite to the expreſs terms of his libel; nor will the defender, as he 
feems to expect, talk no more of verbal promiſes, and pretend 
to claſs under that Arnominat ion, ſuch a mutual contract at the one 

u in queſtion ; for the reſpondent ſhall firſt proceed to ſtate 
Bis cauſe upon that ground on which the petitioner, originally, at- 
tag ked him, and on Ne he has all along defended himſelf, 

and ſhall then follow him to that ground to which he bas, ſo 1 im- 
of f n ie 

Wo dere methode in uſe in the. law. of this country, 

Hor wg or di dene any fact or circumſtance. whatever, VIZ. 
A 
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to be proved by each of theſe different modes of probation, And 
ir is by the laſt of theſe methods alone, the reſpondent inſiſts, that 
the obligation attempted to be fixed upon him can be eſtabliſhed; 
for rhe law has very wiſely taken care, in fixing and determining 
the different methods of proof, competent in different caſes, to * 
Ploy ſuch as are the moſt effectual for diſcovering the truth, and, 
at the ſame time, the leaſt liable to error and miſapprehenſion. 
Accordingly, in moſt caſes, where, from the nature of the cir- 
cumſtance to be proved, if writing can poſſibly interveen, the law 
Has declared it to be, in ſome, caſes, the only method, and, in 
every caſe, the ſtrongeſt and moſt valid. In other caſes, cither 
from their nature, or from ſome particular conſiderations of utili- 
ty, preofs have been allowed, by the, oaths. of witneſſes: Thus, 
from their nature, every act or deed, which. is merely an object of 
the ſenſes, can be proved only. by witneſſes ; and certain things, 
which, upon the general principle, by admitting of writing, would 
be probable only /cripto, from confiderations of utility, are ſuffered 
to be eſtabliſhed by the oaths of witneſſes: Thus, from the nature 
of nuncupative legacies, providing they do not exceed 1001. Scots, 
they are allowed a proof by witneſſes, though, from the nature of 
the deed itſelf, writing is requiſite; and this indulgence the law has 
allowed from this conſideration, that, in many caſes, a dying per- 
Jon has it in his power to expreſs his will, with regard to his pro- 
perty, in words, when, from the weakneſs. of his body, or the 
ſuddeneſs of his end, it might be impoſſible to go it in Wr. iting. 
The law has likewiſe admitted the ſame mean of proof in all bax- 
gains, which have known preſtations naturally ariſing from them, 
concerning moveable ſubjects, and that to the greateſt extent. 
This is a deviation from principle, and introduced , merely tor 
the convenience of trade, and to ſecure that eaſe and Gilpatch 
fo neceſſary in bargains, with regard to moveable ſubjects, in a 
commercial country. In one or two other caſes, even 58d. the 
facts admit of a proof by writing, the like indulgences, from h= 
milar conſiderations, are allowed, and theſe caſes, are {| pecially, aid 
down in all our law-books; but amongſt them the reſpondent has 
not been able to find a verbal promiſe, for any pa ment or. prel- 
tation, even conditional; nor has he, beæen able. g 1 8 8 S- 
ſon for ranking ſuch promiſes: under any of, che, heaꝗs 1 19 1 
A Proof by witaeſſesis allowed © On the conjtrargy he Gigs fg 
3, N or 
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or obligations of this nature tlafied amonꝑſt thoſe caſes where the 
law has expreſly rejected a probation by witneſſes; for he finds 
that the law has rejected the teſtimony of witneſſes, Iſt, In pay- 
ment ſof any ſum above 1b. Scots. adly, In promiſes, though 7 
for the ſmalleſt trifles. And, gdly. In all contracts, where writing 
is either eſſential to their conſtitution, or where it is uſually adhi- 
bited. Under one of theſe heads; even by the petitioner's own ar- 
guments, muſt the preſent caſe fall; for it is either a ſimple pro- 
miſe, or a contract of ſuch a nature, as that writing is either eſd 
ſential to its conſtitution, or uſually adhibited. Upon the firit of 
theſe ſuppoſitions, the reſpondent will argue, while he ſtates his 
cauſe upon the grounds on which the ſummons proceeds, and in 
thE manner he has all along defended himſelt; and, upon the laſt, 
he will anſwer the petitioner, when heicomes to follow him to that 
—_— ground to which\he has retired. . = 

ith regard then to verbal promiſes, to which, whether gratui- | 
tous or not, the law has exprefly refufed-a probation by witneſles ; 
the reſpondent ſhall 'trefame,' as ſhortly as poſſible; the arguments 
which be formerly laid down in his petition, and upon which he 
received your Lordſhips judgment in his favours. He does not al- 
ledge that it is becauſe there is any thing lefs facred in a verbal pro- 
'  * miſe, than in the moſt firm and valid contract in writing, that the 
* Jaw has denied it a proof by witneſſes, but from a principle of 
utility alone. > Wit 1 GOT gits io A 64 24406 4 r 
Witneſſes can, in all eaſes, depone with cettainty, when the fact 
or, circumſtance; deponed to is an object of any of the external 
ſenſes ; but muſt aſways be liable to error and uncertainty, hen 
they are objects either of che memory or underſtanding. Thus, a 
witneſs... may ſwear with, ſecurity; to the truth of any fact, infor- 
mation of, which he has receixed from any one of his five ſenſes; 
he may, ſwear as to. the ſize, ſhape, or colour of any object, be- 
cauſe. he bas ſeon it ʒ he may ſwear to any particular ſound, or to 
the voice af any perſon, becauſe he has heard it; or to the ſise and 
conſtruction ot any ſolid body, becauſe he has touched it; but it 
 is;yppodiible for him, wirh the fame, or any degree of certainty, 
ur dtp. dgppgę to theexact words in which a promiſe was made, or the 
_ -£ d -Exagt, meaning igtended to be conveyed by particular expreſſiuns. 
In the one gaſe, he ſwears to a plain and evident fact, which is the 
otyert of leafs; but, in the ochgr. 4e an abſtract: idea — - 
"33 ww 


often, may be made that of the imagination „t 
If this ſhall be your Lordſhips idea, with regard to probation by 
witneſſes in general, much more wilt it be ſo, the reſpondent truſts, 
in the preſent caſe; for he will put yonr Lordſhips in mind that he 
is a foreigner, an Italian, and, of conſequence, unacquainted in a 
great degree with the language of this country, as well as with the 
French, which is now the general language in uſe amongſt foreign - 
ers of different nations. If then, in general, witnefles are held 
liable to miſtake the exact meaning and intention of promiſing or 
contracting parties, much more are ſuch errors or miſapprehen- 
ſions likely in his caſe, when he himfelf, if he made the alledged- - 
promiſes, muſt have made them in a language to the idiom and 
expreſſions of which he is a ſtranger; and when the wirneſſes, if 
they heard ſuch promiſes, heard them in a tongue of which they 
were as much, if not more ignorant. 
The reſpondent having ſaid this much upon the general point, 
and hinted his own ſituatien in particular, he ſhall proceed to eſta- 
bliſh thoſe principles, upon the ſtrongeſt authorities in the law of 
Scotland. 5 ä BEE REL x ha BENE. 
The doctrine argued for by the reſpondent is laid down by all 
the writers upon the law of this country. Lord Stair lays down Lib. r. tie. 
the rule in the following words: Promites, with us, are not pro- "46 
 bable by witneſſes, though within 100 l. Scots,” which he con- 
firms by two deciſions (which the refponderitthall afterwards men- 
tion): ** The like was found of a promiſe engaging for a party 
„ho bought goods, not being a partner in the bargain; for 
« promiſes, when they are parts of a bargain about moveables, 
are probable by witneſſes. And the reaſon that our cuſtom 
'' gives no legal remeid for performance of promiſes of things of ' 
importance by witneſſes,” is the ſame chat? the Roman law gave 
0 no action upon naked pactions, to prevent the miſtakes of parties 
nd witneſſes in communings. 80 now, when writ is ſo ordi- 
* nar. we allow ne proceſs for promiſes, as u penalty againſt thoſ 
„ ho. obſer ve not ſo eaiy a method.“ Tue fauie doctfine is laid! 
down by Lord Bankton: A gratuitbus prothife, with üs, 19hing-Db. 1. rt. 
« ing without wruing, or that form of obligatfen cated Stip Ling 92. 
un tipn, required by the civiblawy but Where writing Ades Hof b. 
* terveen, being only a bare emiſſibi of Werds; dt is flöt Co HRE 
D 8 tent 
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vhich is the object of the memory or of the judgment, and which, 


| 7 
« tent to be proved by FS, A3 h within 1601, Scots, be- 


: 5 * cauſe,witneſſes are apt: tu miſtake the intention of pürties, or im- 
e port of words, and.one-might be thavenſnared, b) 4 bare turn of 

| * expre{ The ſame is the opinion of Mr. Erſkine, in His in- 

Page LY 1 The lubricity of teſtimonies made it necſſary to bring 
8 by witneſſes: within a narrow compaſs. The law of 
Scotland rejects the. teſtimony of witneſſes, i mo, In payment of 
any ſum above 100l. Scots, which muſt be proved either ripco 
. vel juramento. 2do, In all gratuitous promiſes;-which, though for 
_ 17 the ſmalleſt triſle, cannot be proved by witneſſes; Ine, as their 
1 "force depends entirely upon the import of the words uttered by 


A8 


= D the, Ptamiſer, he. es amine by inattentive hear- | 
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uch, is the nie atchefs FR reſpectable aber upon this 


5 1 thay all concut᷑ in deelaring, that promiſes cannot beeſtabliſh- 

95 the oaths of witneſſes, hut muſt depend for proof upon the 

m_ Aae or the oath of the party; and it is upon the principle, for- 

1 laid down hy the reſpondent,” and; upon that alone, that 

they found theſe opinions. To:ſtrengthen theſe arguments, the re- 

ſpõndent ſhall quote another paſſage from Lord Bankton, where, 

ſpeaking of promiſes of marriage, he ſays, Where marriage is 

r to be made out, by a promiſe of marriage, and ſubſequent copu- 

740 1 Ja, the promiſe muſt be . by the defender's oath, or writ- 

= ing ; fox our..law.zgeRs parole evidence, in promiſes of all _ P 
A0 can he mere ſtrong and poſitive than this opinion; 

is not in gratuitous miſes alone, that this learned author os 

Parole eyſdenceʒ it is. in prumiſc o of all kinds, even in the cafe of a 

| Promiſe of, marriage, upon the proving or diſproving of which, 

More may really depend, chan on the performance of wy promiſe 

whatever, with regard to moveables, or ſums of mon If, in a- 

ny caſe, a proof, by witneſſes, were allowed to eſtabli a promiſe, 

, 5 is the ca ſe, which, from every conſideration, is intitled to in- 

| ulgence ;. the forwne, happineſs, and character of one of the 

parties muſt depend upon the perfotmance of ſuch a promiſe ; nor 

, are. {uch, promiſes gratuitous, for, in conſequence of them, before 

5 i Bib vim of che low can take place; one of the parties muſt have 

ed, Nhat millions cannot reſtore 

5 0 ca ben the, reſpondent: compares ſuch a caſe as this with his on, 

ale aue that wp "promiſes are e only alledged to have been 

pecunlary, 


Lib. * 
tit. 5th, 455 
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pecuniary, and that the promiſes: bere ace of entering into that 


70 . Nate, which, after the connexion pre- ſuppoſed, is of the deepeſt 


5 and deareſt conſequenee to hen, who receives the Promiſe, and, on 
tte performance of which, her future happineſs or miſery muſt de- 
pend. He muſt ſuppoſe the prinei ple. that refuſes a proof by wit- 
neſſes, to be molt firmly eſtabliſhed in law, and cannot even fans. 
y, that when refuled in ſo ſtrong a caſe; it will be allowed in one 
That verbal promiſes are incompetent to be proved by witneſ⸗ 
| ſes, does not reſt alone upon the opinion of lawyers, but is forti- 
fied by the ſtrongeſt and moſt appoſite precedents, to be found in 
the record of any court. The lateſt and moſt remarkable deci- 
fion the reſpondent ſhall produce, is that of MLintock againſt 
Taffie, June 1764. M'Lintock having done ultimate diligence a- 
gainſt Taſſies fon, upon a bill granted by him, and he being in 
the hands of a meſſenger, his father promiſec, if Mackliniock 
would ſtop the execution of ebe caption, und liberate him, he 
would not only aſſiſt his ſon in working up a ſtock of leather, then 
in his tan-pit, which, hen fold, would pay the debt, but would ' 
' hkewiſe become bound to diſcharge the debe itfelf. In this caſe, 
though it was pled, that this was not merely a gratuitous promile, 
but a mutual obligation, by which Taſſie became bound for his 
fon's debt. and Macklintock, on his part, conſented to his libera- 
tion; and that, in conſequence of - this agreement, Macklintock 
had performed his part, by liberating Fafhe's ſon, and. in ſo do- 


ed by his own oath. 


The reſpondent apprehe 


—_ 
o his | < 
that there the arguments for admitting a proof were mfinitely 


31; 
ſtronger than in his, the reſpondent's. | Fpr, in the firſt place. Mac- 
klintock. by bargaining in his native tongue⸗ and itil the prefince 
of his own countrymen, was not like: the weſpond bard WR ei- 
ther of blundering. or of being miſunderſtoodi And DAMN The 


of e come under, by. Mackljnnodky when avibope Fered 
; 4 be þ 
«Us 


ypur-grantetd by Taſſie, in liberating Macklintock's ſon, who was 
ATI 1-S | C | ; "1 
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in His ek, ind juſt ready to be committod to'gaol, was muehk 
greater than that' which the petitioner, a man advanced in years, 
and not à rettipration in pœimt bf fortune, conferred upon the re- 
ſpchlent, by tnaffying' bis daughter, a blooming bandſome * 
girl, whom he has, again and again, declared he would have mar- 


ried,” without even fo much as a ſhift. © And, laſtly, it was from a 


firm belief of being paid the debt, due by Taſlie's ſon, that Mac- 
klintock conſented to his liberation; whereas, the petitioner will 


not, and cannot pretend, that it was ſolely upon the faith of theſe 


| 


promiſes, that he married the defender's daughter, or that, had he 
never received them, ſhe would not now have been his wife. A, 
they, Your Lordſhips, ſs late as the 1764. pronounced this deci- 

in a caſe ſo much ſtronger, againſt the principle argued for 


i 
BR porxdent, be truſts chat you will, in a eaſe ſo much more | 


A rat de of the fame opinion. 


In ſeveral, other cafes, where the > in has been, what proof ; 


was te be allowed of verbal promiſes, whether onerous or gratui- 

tous, you? Lerdſhipe' bave given, uniformly, the ſame deciſion; 
nor can one inſtance be 0 . you have decided upon a 
different principle. In the caſe of Donaldſon againſt Harrower, 


3d July 1668, Donaldfon, who had become bound, as cautioner 


for Harrower's father to Lord Rollo, for 100 l. Scots; to prevent a 
poinding 6f his effects, Aaving purſued the ſon ſor relief of thar 
debt, e an alle romiſe of payment, which he offered to 
prove witkeſſes, t e bel not being above 100 L. Scota again 
which te defender having excepted, that being a cautionry and a 
pcomite, LA Was nor probable by witneſſes ; the Lords found the 
bel not pro babe by '” witnefles, although the ſum did not exceed | 
160 J. Scots. Wr! decifion is ſtill ſtronger than the former 3 
fof.' be © he 10 ee found their deciſion, merely upon its 
N Upon its being a cautionry, an obligation of 
de 7 W and, properly ſpeaking, even a collateral 
9998555 Q, 10 600 ſequence bf et an obligation is 4mpoſed upon 
bqth hartits; Je was"npon this ground undoubtedly, that the 


bY Were 1715 a he obligation was verbal, and therefore not 
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bought a web of plaiding from John Dewar, for 47 l. Scots, for 
which Thomas Brown was. ſaid to have become cautioner. Dewar 
purſued: Brown before the Baillies of Edinburgh, and — OY 
veg; the alledged promiſe, by witneſſes, obtained decreet. Brown 
ſuſpended, and raiſed reduction upon this ground, that the decreet 
was obtained upon an unwarantable probation, admitting witneſ- 
ſes to prove a promiſe of the emiſſion of words, which are only. 
probable hy writ, or oath of party, where there was no bargain 
between the parties. Your Lordſhips judgment, which is remark- © 
able, is in the following words:“ The. Lords having demurred 
upon this caſe, and having ſearched, all the deciſions, that are 
* thereanent, they found that ſuch gratuitous promiſes, not being 
* in the way of bargain, or commerce, or even in that caſe, as the 


SS *« 


party bargained not for himſelf, but became cautioner. for ano—- 
* ther, were not probable by witneſſes, and therefe re reduced the 


4% decree.” | a | 27 67279} a] 
7 4040822 $64 
noted, and did 


This caſe is equally ſtrong with thoſe, formerly q | 
not the reſpondent flatter himſelf, that he had completely eſta - 
bliſhed this point, that verbal promiſes, Whether gratuitous or Q- 
nerous, and even all. verbal obligations whatever, ,can, only be 
proved by the oath of the party, unleſs where the law has expreſly - 
allowed them a proof by witneſſes; and that he has convinced the 5 
court, that, to this privilege, . the caſe in queſtion. is not intitled, 
he could, from the records of this court, produce many more 
precedents to ſupport the doctrine he contknds for. ) A 
| The reſpondent ſhall now follow.the petitioner, and offer ſome ar-, 


guments upon the ſuppoſition he bas aſſumed, . that the promiſes, 
formerly inſiſted upon, are all at once transformed, into a contract „ 
marriages But, before he proceeds, be myſt. premiſe, that he by no, 
means departs from. his original averment, with: regard to the ſüm- 
ons, which, he ſtill inblts, 34 lqunded-fo much, upon the idea of $; 
promule, and makes ite demands ſ9.much upon that footing, x8 to. 
prevent the petitioner from, preyailing in this chien, thulg he even.” 
eſtabliſh, which is impoble, that, a contract of 'maxriage jwas x 
ally entered into; for, if, purſpers zn Liv. aQig S Y&I86.10. 
' | lowed, in the courſe of litigation, to change. 4 On 
V 


Which their e in Jo doing, ip very If 
eg aß leer Wiegen er 
ceedings. 


claim, it. would, at once, n 
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ceellings. And if the petit toner ſnheuld gpre va in ds 3Rtiber-! 
up6n-any other grount than that c οπτ·]¾fned in his original ſum - 
mons, it would'be as ahlurd u gest; wif a peribfr criminal 
ly idihed: and tried upon the Rarureganiſt robbefy, ſhould, 
LAWS „e uppen än ben the curſe e the trial, thut he ws in 
cent of the robbery, but, upon ſfome other occaſion, had been 


guilty of the erĩmes of theft or murder. ſhould; without any new- 


indictment for ſuch offences, be found guilty of them, condemned 
and exccuted. $194 opt sens $4444 555 4, -* 5o 4 Ah 
The reſpondent ſhall now proceed to anſwer the petitioner's ar- 
gottients,” upon the” ſuppoſteion xhat the queſtion was. Whether a 
chntract ot marriage caꝶ he entered into without writing? and, 
Whether it Catr receive à prodf from the oaths of witneſſes? The 
petitioner as ſtr dut with obſervirigg that the oaths of witneſſes 
are, undbabredly; a-berer mean f proof than the oath of a party, 
Which is know to be one of the modes of a probatio extraordi- 
n det omi hoe DM „ SG or 
This poficion the reſpondent will not, in general deny, but he 
will confine it to ſuoh cirdumſtantes as, by their. nature, admit of 
an exact and certain proof by iineans of witneſſes, and will ne 
ver extend it to 'cafes> which, ike: the preſent, depend not upon 
che proof of any fact. or even Word (which, merely as ſuch, he 
altowy may be eſtabliſnecꝭ in the manner contended for by the pe- 
drtoner bat upon the intention andem̃eaning · of parties, which 
can be aſcertaĩned but im two ways, either by the writing or con- 
feſhion of) the party himſ elf. . 
The reſpondent muſt 'tonfeſs himſelf a good deal ſurpriſed at 
che idea of a verbal. contract of marriage, 2s he has always under- 
food contracts of mr rie to require writing as eſſontial to their 
nature. lt ſis therefore. violent ſtreteh of rhe doctrine of proba< 
tion, to inſiſt. that oe of the-maoRt ſolemm and neteſſary contracts 
Racwnzin che lau fhould be eſtabliſhed- upon the vague and un- 
certain words uf contracting parties - The reſpondent holds, tha 
the law requires writing, as eſſemia lte all contracts or obligations, 
widdh;obp her mature admit of it, and has only remitted this 
ſoe mr ind ſdme pantioular cderds, from the iden of utility alone; 
and theſe are ſaqapreſiy mentioned in dur law books, that had 
contraftsief; marriage! been am them; it would have been in 
TC ito Wake progured the- exception, ., 4111/4 ,. >; 
4s The petitioner, ſeeing that here both law and argumenr oppo- 
ſed his poſition, endeavours to rank marriage contracts under the 
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head of bargains with regard ta moyeahles, which have been, fog 


tho benefar:of commerce, allowed a prpof hy witneſſes, and endea: 
vours co eſtahliſh this connexion by playing.upon the word com; 


une between abe ſers, the moſt: nec gſury commerce of any, be as 
« oct! antitled to.a progf by witneſſes, as any other bargains, with re; 
* guard to mougables : But the reſpondent; inſiſts, that, if it ſhall 


-» 
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3 
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mec, Why, fays he, ſhould. not a contract, in, the lawful com- 


ſ 


3 
4 


appear to be the general idea of the law, that folemn. contracts, 


which admit of writing, eſſentially require it, unleſs contracts of 


marriage ſhall be produced, as directly excepted from the general 


rule, he is intitled.to apply the doctrine t them; and he further 
inſiſts, that there is no contradt whatſaever, that ſo little requires 
uch an indulgence. as that of marriage. Certaii deathbed/deeds, 
morti imminenti, may be verbally executed, and proved hy witneſ: 


ſes, from the ſituation of the party. The quick diſpatch. of. trade 
may demand the ſame indulgence for bargains: with regard ta 
moveables ; but marriage, when entered into ſubſequent to a cant 


tract with the conſent of parents or / guardians, commonly moves 


flow enough to admit of a diſtintt and ſolemn. contract in writing 4, 
and, in general, when fuch contracts are really inteucled, contracts. 


ing parties are commonly attentive enough to their execution. If, 
therefore, no marriage contract ſhall appear in writing, the teſpon 
dent humbly inſiſts, chat the la will ſuppoſe no communiag up: 
on that ſubject to have paſſed, and will not allow the vague a 
uncertain oaths of witneſſes, after the marriage, ta ſix any. obliga - 
tion upon the parent of either party, more eſpecially, if (as is the 
preſent caſe), the party claiming from ſuch ſuppoſed, contact, bas 
performed nothing but conſummating the marriage; and has, ups 
on his part, become bound for no preſent or future proviſion to 
his wife. Were elaimsſſuch as this to be ſuſtained. the conſequences 
would be dreadful, and children would become as great a curſe 
as: they are now a bleſſing. For ſhall it ance be eſtabliſned as 3 
dent in this court, that contracts of marriage may, at the in 
2 of a hnſband, be proved by witneſſes, What is there to pre: 
yent the greateſt villainies from being practiſed under ita / ſundvoni 
The reſpondent will beg leave to ſhow the ſtrength of this:argue 
ment; by ſuppoſing a caſe which might eaſily happen... n 
Aman has a numerous femily of children; a villein (hich 
is a thing very poſſible) marries 17 of is daughters ; cammencgy 
Oo T9137: 1 8. 1 9 OT G 111931 Aae 171129 dan 
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an action againſt the father, * 
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e aisle, however” da dus it is, che petitioner . en- 
'" deavoured to-eftabliſh ; and, ling | to do it by the law of Scot- 
Mad he has had reeourſe to the Roman law. But had he eſta- 
-- hliſhed his: general doctrine from the authorities upon that ſubject, 
Which he has not; it would not affect the preſent cauſe; for the re- 
© {pondent will agreeiwith him that the Roman law. goes farther i in a 
Jo wing proofs by witneſſes, than the law of this country, and even 
„ Permits:ithat method of probation in almoſt every cafe, even in 
aueh as the petitioner himſelf muſt altow to de confined by o our 
:Jaw to a proof in writing. 
But were the doctrine . for by the petitioner clearly . 
e byithe:Roman law, it could not pofſibly Way your Lord 
hips in the determimatipti of this ckuſe; for, in the firſt place, it 
15 only when the la w of Scotland is bilent chat your Lordſhips re- 
dart d thut the Romans, In this caſe ours is clear and diſtinct, 
[and theirs nan be ne-atithority.” Beſides. the queſtion before your 
3 of . nature, thur' it "maſt be 4 —__ 


EY wrifing,, a fact whith 
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ius it would be to argue, that, hecauſe by the ancient law of this 


country, moſt points might .de;praved by witneſſes, even that poſ- 
ſeſſion which is eflcntial to, heritable rights, and which depended 
ad upon the teffimony of the Hares curie, and every point might now 
a be eſtabliſhed in the ſame manner, when the practice, and even the 
©, nature of the law on that ſubject is totally changed, and proof 
by witneſſes in every caſe incompetent where writing can be. athhi- 
bited, unleſs the law, from notions of utility, has granted an ex- 
U preſs exception. 5 ES 2 1 flit 11983 fi zi 2 
The petitioner has endea voured to make theſe/ promiſes, or, 
das he calls it, marriage-contrad,. appear to have been m rey pre- 
ſents promiſed or coyenanted, tg. be. given to his wife! d iniſiſts 
that they are of the nature of thoſe. gifts known in che Roman 
law under the name of ogalag,; and he appeals * to the mitny 
„ men of buſineſs in this cgurt, and qver all Scotland, weg have 
been employed in executing marriagg-ſettlements, if it h du- 
<.* ſtomary to make gut written-contrags,. when nothing elf is 
-* contracted to he given with the hride, but a few moveables; 8s 
what were termed ſocalia in the Roman law, or other ſuch 
* things.” od Lo ions babe d en de 208 
Here the petitioner has a, ſecond time changed his? ground, 
and the reſpondent will in a very few wards anſwer his des argu- 
ment. be Pp n ni TO We 2 FF ogy: NEV wa | 
- | is very true, that it is not chſtomatpy tc reduce into writing 
che gifts given to a woman upon òccaſion of her marriage; "awd 
it is for this reaſon, that the conſtant cuſtom of this country is to 
JE | +; ann Fr Q Dr os, e Pr 
deliver them to the bride at the time, gf the marriage; it being 
well known” that 00 ace. ul 
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delivery of them. And fo ſenüple ang the common: people of tha 
country: chat this is the cole, that Mhent the. Preftnts 4 be given 
are not in readineſs at the ti ny Ns own e, the wife remain 
after cohſummation, at her ather” . houſe,,4/l they are: readyto 
be ſent home along with ber z, and;. the. ceremony cof her Aki 
's houle og tpis gecaGion 581 called the 


tioner, were he as Well acquainted with tþ | 
as he ſeems 0 bwl het e Would bar KRoWm)s dw 5206) 
51 The reſpondent is nülble hg e ee 
great a lengtb, But when it 3s coplered, that, firſt, he has been 
28. | obliged - 


i : 
obliged to defend himſelf upon the original grounds of che fum. 
mons, upon which he ſtill inſiſts this cauſe mull be judged; and 
afterwards to follow the petitioner to the ground he has taken up, 
with an intention to lead your Lordſhips from the real conclufiorls 
in his libel, and from the juſt view of this cauſe, he will ſtand for- 
given, more eſpecially, as the ſums claimed by the petitioner, a+ 
- Mount to no leſs than 600 I. ſterling, which the petitioner intitles 
- few moveables given to his wife, in name of jocalia. But there 
is a nearer and dearer cauſe for that anxiety which has made the 
reſpondent take up more of your Lord{hips time, than he would 
- Otherwiſe have done, and that is the attack that was made upon 
his character in that petition, which your Lordſhips ſo juſtly re- 
fuſed. Still fearful of its conſequences, he has been anxious to 
give your Lordſhips and the world, the beſt view of his cauſe : 
his character is dearer to him than the ſum claimed by the pet 
tioner, though more than his all, and if he ſhall be found nable 
to pay theſe ſums, he will give the petitioner that little all, ag» 
companied with theſe lines from the Prince of Engliſh Poets, 


“Who ſteals my purſe, ſteals traſh :—'tis ſomething. nothing; 
© 'Twas mine - tis his ;—and has been flave to thouſands, - 
„But he who filches from me my good name, | x 

© Robs me of that which nat inriches him, 
Aud makes me poor indeed.“ mm 


4 Barefpets whereof, Ge. 
_ HENRY ERS8KINE,' 
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